BALTZCR CATTLE GO
V.
BUREAU - LAND IVANAGEMENT
| BLA 94- 287 Deci ded Gctober 20, 1997

Appeal froma decision of Admnistrative Law Judge John R Ranpt on,
Jr., setting aside the decision of the Owhee Resource Area Manager finding
Bal tzor Cattle Gonpany in wllful trespass, assessing $653.13 for forage
consuned and expenses incurred, and suspending 21 percent of its active
preference for 2 years for knowi ngly or wllfully nmaking a fal se statenent
or representation inits Actual Wse Report. |D 01-93-04.

Affirned in part and nodified in part.

1 BEvi dence: General | y--Evi dence: Suffi ci ency-- G azi ng
Permts and Li censes: Gancel | ation or Reduction--
Gazing Permts and Licenses: Trespass

I n det ermni ng whet her grazing trespasses are
"wllful,"” intent sufficient to establish wllful ness
nay be shown by evi dence whi ch obj ectively shows t hat
the circunstances did not conport wth the notion that
the trespasser acted in good faith or by innocent
mstake, or that his conduct was so lacking in
reasonabl eness or responsibility that it becane

reckl ess or negligent.

2. BEvi dence: General | y--Evi dence: Suffi ci ency-- QG azi ng
Permts and Licenses: Actual Gazing Use Reports

Afinding that a violation of a requirenent to report
the renoval of cattle froman allotnent was know ng or
wllful, nay be negated by a good faith belief that the
requi renent did not apply in the circunstances of a
given case. The issue is the reasonabl eness of the
permttee's belief that the cattle had been renoved
previously and Appel | ant' s understandi ng of the nature
of the reporting obligation inposed by an Actual
Gazing Use Report.
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Gazing Permts and Licenses: Actual Gazing Wse
Reports

Inrequiring a grazing permttee to "[u] se a separate
line for every day that you either turn Iivestock in or
take livestock out of an allotnent or pasture,” the
Actual Gazing Wse Report requires a daily entry for
each novenent of cattle onto, or off of, the allotnent.
The Actual Gazing Wse Report is designed to establish
the anount of forage actually consuned by all of the
permttee's cattle present on the Federal range during
the reporting period, and it is imaterial whether the
forage was consuned by cattle that returned to the
allotnent after being renoved. QG ven the stated

pur pose and obj ective of the report, it is not correct
that a permttee whose cattle have returned to the
allotnent after the end of the grazi ng season, but
before the Actual Gazing Use Report has been fil ed,
has no obligation to report their renoval in the Actual
Gazing Wse Report.

Gazing Permts and Licenses: Actual Gazing Use Reports

The Actual Gazing Wse Report instructs permttees and
| essees to include other infornation such as death

| osses, disease, and unaut horized use by strays. This
isintended to elicit any information that reasonably
bears upon the data and activities el sewhere reported
on the formby the permttee.

Gazing Permts and Licenses: Actual Gazing UWse
Reports--Gazing Permts and Li censes: Trespass

Uhtil the Actual Gazing Wse Report is submtted, its
terns require the permttee or |essee to report the
cattle taken into, or gathered from the allotnent each
day, wthout regard to whether they previously had been
r enoved.

Gazing Permts and Licenses: Actual Gazing Use Reports

Wth regard to the information to be reported, the
Actual Gazing Wse Report requests the permttee' s
cooperation in providi ng accurate infornation.
Permttees are also required to certify the

conpl et eness and accuracy of thelir grazing use, as

evi denced by signing the report, and further warned of
crimnal penalties for "any false, fictitious, or
fraudul ent statenents or representations.” These
instructions or requirenents constitute nore than
adequat e notice that a permttee is required to take
appropriate steps to ensure that the data reported are
accurate and conpl ete, and that BLMdeens the
information to be inportant to the conduct of its
official duties.
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7. BEvi dence: General | y--Evi dence: Suffi ci ency-- G azi ng
Permts and Licenses: Actual Gazing Use Reports--
Gazing Permts and Licenses: Trespass

An accurate tally of cattle turned onto, and renoved
from an allotnent is necessary to assure not only the
accuracy of an Actual Gazing Use Report, but to assure
that all of the cattle are renoved at the end of the
grazi ng season, and in appropriate circunstances, the
failure to report accurate infornation at the cl ose of
the season may be sufficient to establish a violation
of 43 CF. R 8§ 4140.1(b)(8) (1992). Were BLMhas not
shown that the permttee' s behavi or denonstrated

reckl essness, gross negligence, or indifference to the
obligation to report accurate infornation, BLMhas not
established a knowng or wllful violation of the
regul ati on.

8. Gazing Permts and Licenses: Gancel | ati on or
Reduction--Gazing Permts and Li censes: Trespass

Reductions of 21 percent for 2 years have been deened
appropriate in other cases involving wllful and
repeated trespasses, but not for a first-tine,

nonw I | ful, 10-AUMtrespass.

APPEARANCES.  Kenneth M Sebby, Esq., Gfice of the Held Solicitor, US
Departnment of the Interior, Boise, Idaho, for the Bureau of Land
Managenent ; John T. Schroeder, Esq., and W A an Schroeder, Esq., Boise,
| daho, for Baltzor Cattle Conpany.

(PN ON BY ADM N STRATI VE JUDEE PR CE

The Bureau of Land Managenent (BLN) has appeal ed fromthe Decenber 22,
1993, Decision of Administrative Law Judge John R Ranpton, Jr., setting
asi de the Owhee Resource Area Manager's March 15, 1993, Decision finding
that Baltzor Gattle Conpany (Baltzor) engaged in a wllful trespass
involving 81 cattle fromNovenber 5 to Novenber 8, 1992, and assessi ng
$653. 13 for forage consuned and expenses incurred in detecting,
investigating, and resolving the violations. The Area Manager al so
suspended 21 percent of Baltzor's active preference for 2 years for
knowngly or wllfully making a fal se statenent or representationinits
Actual Gazing Wse Report (AGUR or Report). In addition, Judge Ranpton
concluded that Baltzor's errors did not justify the inposition of a
sancti on.

Baltzor is a small famly corporation that includes Allen Baltzor, his
father, Frank Baltzor, who was not involved in this matter and did not give
evidence, Allen's wfe, Mrginia Baltzor, and their daughter, Kathleen
Wsocki. Alen and Mrginia Baltzor live at the Baltzor ranch
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in Ml heur Gounty, Oregon, and graze cattle on the MBride/ Jackson
Alotnent, nost of which is in Owhee Gounty, |daho. Baltzor was
authorized to graze 263 cattle to the extent of 1,702 aninal unit nonths
(AUMs) on the MBride/ Jackson Allotnent fromApril 1 through Gt ober 31,
1992.

The sout hwest ern boundary of a portion of the allotnent, called the
Wstgate area, is roughly 3 mles fromthe Baltzor Ranch. Baltzor grazes
cattle on this area and on a larger area of the allotnent in the Goal Mne
Basin to the north. Between the Wstgate and Goal Mne Basin areas of the
MBri de/ Jackson Allotnent are two fenced all otnents that include nostly
private land, but sone Federal land as well. Baltzor grazes cattle all
year on these fenced allotnents. Qher permttees on the MBride/ Jackson
Alotnent include L.S Ranch, Hayhurst Ranch, and the Chi prunk G azi ng
Assaoci ation, each of which holds private |and adjacent to the all ot nent.
Al of the permttees, including Baltzor, graze Hereford cattle wth red
bodi es and white faces.

The BLMs Decision cited 43 CF. R 8 4140.1(b) (1) (iii) (1992), which
prohibited grazing "[i]n an area or at atine different fromthat
authorized.” The BLMalso cited 43 CF. R 8§ 4140.1(b)(8) (1992), which
prohibited "[K]now ngly or wllfully naking a fal se statenent or
representation in * * * actual use reports.” Departnental regul ation 43
CF R 8 4170.1(a) provides that BLMmay suspend grazing use in whol e or
part for a violation of any of the provisions of Part 4100. The Deci sion
did not, however, state the factual bases for the determnation that these
regul ati ons had been viol ated by Appel | ant.

At the concl usion of 2 days of testinony, Judge Ranpton found that the
trespass was not wllful and had been admtted, and reduced the assessnent
against Baltzor to $92.50 for 10 AUMs. He concluded that Baltzor did not
knowngly or wllfully file a false Report, finding that there was no
intent to deceive and thus that the inaccurate information stated in the
Report was a sinple mstake. (Il Tr. 527.) Judge Ranpton directed counsel
for Baltzor to draft a witten Decision, including findings of fact and
concl usions of law which he issued wth virtually no editing.

Wth respect to the reported nunbers of cattle renoved at the end of
Qctober, in the witten Decision Judge Ranpton found that the AGR erred
only inreporting the renoval of 98 head on Ot ober 28, when Al en Bal t zor
was not on the allotnent, and 30 to 35 pairs were gathered by the Baltzors'
daughter, Wsocki, and Ruby Saples, a neighbor. n that day, Alen
Baltzor's wfe, Mrginia, had cared for Wsocki's infant son "and when M.
Wsocki arrived at the house of Mrginia Baltzor * * *, the di scussi ons
pertain[ed] to her son, and not the gathering of |ivestock.” (Decision at
3.) Judge Ranpton concluded: "The Baltzor's [sic] actual use report entry
of Qctober 28, 1992, was a mistake and was not wllful or knowng." 1d.

Wth respect to Baltzor's failure to report the gathering of cattle on
Novenber 8, the Decision goes beyond Judge Ranpton's ruling fromthe bench.
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Fnding No. 23 states in part: "The Baltzor's [sic] actual use report did
not report any entry on Novenber 8, 1992, and | find that it was not
necessary because it was not required. Baltzor woul d have only been
guessing as to what the actual use was and Baltzor did not count the
cattle.” (Decision at 5.) Holding that Baltzor was not required to report
the cattle is far different fromholding that it did not know ngly or
wllfully fail toreport their renoval onits AGR and we accordi ngly
nodify AHnding No. 23 in the Decision so that it conforns to the ruling
fromthe bench as it was reported in the transcript. (Il Tr. 526-27.) 1

The BLM does not contest Judge Ranpton's determination that the
trespass was nonw | | ful or his assessnent of a fee of $92.50, whi ch we
therefore affirm but instead asserts that "had the Baltzors been candid in
their dealing and reports to BLM BLMnay never have sought a wllful rate
for the trespass.” (Satenent of Reasons (SR at 2, n.1.) However, BLM
nai nt ai ns:

The ci rcunst ances surroundi ng the conpl etion and filing of the
Actual Use Report do not objectively conport wth the notion that
Baltzor acted in good faith through i nnocent mstake, but rather
reflect conduct [so] |acking in reasonabl eness or responsibility
that it is reckless or negligent and constitutes wllful or

know ng acts by Baltzor under the regul ati ons.

(SRat 3.)

Alen Baltzor testified that the terrain is rough and i ncl udes "nany
pockets where two or three or four pair of head nay be" so that one riding
through the area may be unable to see them (Il Tr. 474-75.) Phot ogr aphs
and topographi c maps confirmhis testinmony. He testified that in renoving
the cattle fromthe allotnent, they gather what they find each day. The
record establishes that in Baltzor's practice, the nunber of cattle
gathered each day is not reconciled as they are gathered, and that
Appel lant's principal s "gather the cattle that we find on that day, and
whether it's 80 percent, 90 percent or 110 percent of the turn-out nunbers
isirrelevant until we get t hemon the hone place.” (Il Tr. 475.) Qnce
there, they are counted "in the gate.” Id. Once renoved fromthe
MBri de/ Jackson All otment to the fenced alTotnents, cattle can returnif
the gates are | eft open.

1/ Judge Ranpton stated: "I find that there was no proven intent to
trespass, and that the trespass is nonwillful. As far as the [actual use]
report that was given, the cattle count, yes, there were errors in there,
but I don't find any evi dence of willful ness justifying any sanctions."

(I Tr. 526.) He restated his ruling: "[Was a trespass wllful? | don't
think it was. Vds there intent to deceive by filing fal se docunents? |
think the filing, if there was any errors in there, was a mstake and not
justification for sanctions being taken. Nowthat |eaves a nonw || ful
trespass, which | think was admtted * * *." (Il Tr. 527.) There clearly
was no comment on whether Baltzor was required to report the cattle.
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At about 2:00 on the afternoon of Thursday, Novenber 5, 1992, BLM
Range (onservationists Pat Kane and Jones Amundson spotted 81 cattle on the
sout hwestern corner of the Wstgate area of the allotnent near the boundary
of the Burgess Allotnent. (Exs. R7, R8.) Except for one black and white
Hol stein, the cows were all Herefords wth red bodi es and white faces.
A t hough Anundson and Kane identified Baltzor's brand on only one Hereford,
they concluded all the Herefords bel onged to Bal tzor because of their
better physical condition. Kane testified that he assuned the cattle were
Bal t zor' s because the other permttees had renoved their cattle earlier, (I
Tr. 105), an assunption that never was denied by Baltzor. Amundson al so
testified that the other operators had renoved their cattle fromthe area.
(I Tr. 149.) This testinony indicates their belief that Baltzor's cattle
nay not have yet been gathered at the cl ose of the season.

The range conservationists did not notify Baltzor of their discovery
that afternoon because it was | ate when they conpl eted their observations.
Amnundson testified that he called the Baltzors the next norning and two or
three tines that day, Friday, but |eft no nessage on their answering
nachine. (I Tr. 154-56.) He did not call over the weekend, but called
several tines each work day afterward, |eaving no nessage on the answering
nachi ne until Thursday, Novenber 12, (I Tr. 172-73), because he dislikes
talking to machines. (I Tr. 155-56.) This explanation is plainly
i nadequat e, and casts serious doubt on BLMs handling of this nmatter.
Because a trespass can be mitigated by the pronptness of the permttee' s
action to renove the aninals after notice of the trespass, BLMshoul d not
delay notifying the permttee, particularly for so flinsy a reason.

Meanwhi | e, Allen Baltzor had observed the cattle at about 9:00 a.m on
Sunday, Novenber 8, and i rmedi ately renoved them n Novenber 10, Alen
Bal t zor conpleted his AGR Form4130-5, (Ex. R1), and mailed it to BLM
where it was recei ved on Novenber 13. The Report is mistakenly dated
Decenber 10, 1992. (I Tr. 36.)

A conpari son of the nunbers reported on the AGR of cattle turned onto
the allotment and those taken of f suggests that there were 190 cattle on
the allotment when Allen Baltzor began to gather themon Cctober 27.

Bal tzor reported that 57 were renoved that day, 98 on Cctober 28, and 31 on
Qctober 29, whi ch shoul d have | eft 4 on the allotnent as the season ended.
However, Baltzor reported the renoval of 14 cattle after the season on
Novenber 5, and did not report that any cattle were renoved on Noveniber 8.

Oh Novenber 12, BLMnai | ed Appel | ant a trespass notice dated Novenber
10. Alen Baltzor was not aware that BLMal so had seen the cattle until
Novenber 13, when he tel ephoned BLMin response to the nessage Anundson
left on his answering nachine the previous day. As discussed above,
Anundson had attenpted to reach Appel |l ant several tines prior to Novenber
12, but did not |eave a nessage. Wen they finally spoke, Awundson
inforned Allen Baltzor of his observations of unauthorized use on
Novenber 5 and told himthat a trespass notice had been issued. According
to Anundson's report of that conversation, Allen Baltzor stated that he had
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put the cattle on his private ground on Gctober 27 and attributed their
presence on the allotnent on Novenber 5 to a gate | eft open by an unknown
person. Alen Baltzor told Anundson that he renoved t hemon Novenber 8,
and he conpl ai ned about Amundson's failure to cone to his hone the day the
cattle were observed or to notify himearlier that the cattle had been
seen. (Ex. R11.)

The Baltzors net wth BLMto discuss the trespass on Decenber 4, and
agai n on Decenber 7, 1992. The Decenber 4 neeting is nenorialized in a
nenorandumprepared by B Il Reiners, (Ex. R14), and a typewitten summary,
(Ex. R17), that was prepared by Jay Carlson, the Area Manager. (Il Tr.
277.) The Decenber 7 neeting is nenorialized i n anot her nenorandum
prepared by B Il Reiners. (Ex. R15.)

According to Reiner's first nenorandum (Ex. R14), Alen Baltzor said
that all the cattle were put on his private land on Gctober 27 and 28, and
that he was not present on the allotnent on Gctober 28. Alen Baltzor
stated that his daughter and the nei ghbor, Ruby Saples, hel ped wth
gathering the cattle, and that Saples rode the Véstgate area wth himon
Novenber 4. Alen Baltzor said he was in the Goal Mne Basin area around
10: 00 a.m on Novenber 5 and had no troubl e driving, despite having heard
of Kane's difficulty wth slick roads in the Wstgate area that afternoon.

According to Reiner's nenorandum A len Baltzor again stated that he had
not been on the allotnment fromQrctober 28 through Novenber 5, but Ms.
Bal t zor corrected himby pointing out that he had visited wth Sapl es on
Novenber 4.

In his nenorandumof the Decenber 7 neeting, Reiners reported that
"Jay [CGarlson] had doubt as to the trespass being wllful or nonwllful."
(Ex. R15.) He stated his concern about the filing of a fal se AGR and
various di screpanci es concerning the trespass, such as Allen Baltzor's
statenents as to when the cattle were gathered and when they mght have
gotten out. (Ex. R15.)

n Decenber 16, 1992, BLMobtai ned a report fromSaples, (Ex. R12),
who stated that she rode with Wsocki on ctober 28 and gat hered cattle
into the Succor Geek Feld, one of the fenced allotnents. She did not
"know how nany, but there was a bunch (approxi nately 20 head)." 1d. 2/

She reported riding wth Allen Baltzor on Novenber 4, unl oadi ng sone
horses, "noving a cowand cal f," and | ooking for aninal s that they may have
mssed, but they did not see any.

2/ n cross-examnation, Saples testified that while she did not know how
nany head had been gat hered, she knewit was not 30 or 40, but guessed it
coul d have been 20 or 30, which estinmate was reduced to "approxi mately 20
head" in the report. (Il1 Tr. 247.)

141 I BLA 16



| BLA 94- 287

n Decenber 18, 1992, BLMobtai ned a report fromWsocki, (Ex. R 13),
that described her efforts to find and renove cattle wth her father on
Cctober 27. She was not sure how nany cattle were renoved fromthe
Wstgate area, but roughly estinated "40-50 head of pairs.” (Ex. R13, at
1.) Aso, 30-35 pairs were gathered fromthe north and south forks of the
TomHall. (BEx. R13, at 2.) Wsocki then described her gathering activity
wth Saples on Gtober 28, when "35 pair and 2 bl ack strays" were
gathered. (Ex. R13, at 3.) She stated that her father went out to the
al Mne area on ctober 29. 1d.

FromWsocki's evidence, it appears 70-85 pairs were renoved on
Qctober 27, and an additional 35 pairs were taken on ctober 28, for a
total of 105 to 120 pairs. It further appears, based on Wsocki's
testinony, that 70-85 head or pairs nust have renai ned on the all ot nent,
conpared to the 35 indicated by Baltzor's entries on the AGR There
obviously is a significant variance between Baltzor's entries and Wsocki's
testinony as to the status of the cattle at the conclusion of the gathering
activity on Qctober 29: according to Baltzor, 186 head had been gat hered,
leaving 4 on the allotnent, Wsocki's testinony suggested that 70-85 pairs
renai ned, yet a total of 95 nore cattle were renoved on Novenber 5 and 8.

It was not until Mrch 15, 1993, that the Area Manager issued his
Noti ce of Proposed Decision determning that the trespass of 81 cattle from
Novenber 5 to 11 was wllful and assessi ng danages of $653.13 for the val ue
of forage and costs of |abor and vehicle mleage. He further detern ned
that Allen Baltzor had knowngly or wllfully nade a fal se statenent in his
AGR and proposed to suspend 21 percent of Baltzor's active preference on
the MBride/ Jackson Allotnent. As we previously noted, the Proposed
Decision did not provide any facts or reasoning to support the Area
Manager' s det er minat i ons.

Carlson testified that his finding of wllful ness was based on his
belief that the Baltzors "knew of the livestock and that they didn't convey
that information to us.” (Il Tr. 309.) He further explained: "I guess
" mbasing ny judgnent on the wllful ness of that act on the basis * * *
that Baltzors know ngly provided fal se informati on about their activities
on the allotnent during that period of tine. And that by so doing that
clearly indicated to ne that they were know ng of the trespass.” (Il Tr.
310.) A though these perceptions woul d explain Garlson's decision wth
respect tothe allegedly false information in the AGR Carlson admtted
that he had no direct evidence that the Baltzors knew the 81 head of
livestock were out on Novenber 5. (Il Tr. 311.)

As we noted above, BLMdoes not contest Judge Ranpton' s deternmnation
that the trespass was nonw | I ful or his assessnent of a fee of $92.50.
I nstead, BLMtakes issue with Judge Ranpton's characterization of the
errors in the AGR as "mstakes" to provide the basis for his rejection of
the charge of filing a false AR (SXRat 1-2.) Athough BLMtakes
exception to many specific findings contained in Judge Ranpton's witten
Decision, the central issue is whether Baltzor knowngly or willfully
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nade a fal se statenent or representation in the AGRwhen it (1) failed to
report the renoval of 81 cattle on Novenber 8; (2) stated that 98 head were
renoved on Qctober 28; and even accepting Baltzor's version of events, (3)
failed to account for the 53-67 head of cattle that nust have renai ned on
the al lotnent as of CQctober 29. 3/

[1] In contending that Baltzor knowngly or wllfully submtted a
false AR BLMrefers to our decision in Hdon Brinkerhoff, 24 | BLA 324,
338, 83 Interior Dec. 185, 191 (1976):

Athough "w I lful ness" is basically a subjective standard of
the trespasser's intent, it nmay be proved by objective facts.
Thus, in determning whether grazing trespasses are "wllful,"
intent sufficient to establish wllful ness may be shown by
evi dence whi ch obj ectively shows that the circunstances did not
conport wth the notion that the trespasser acted in good faith
or innocent mstake, or that his conduct was so lacking in
reasonabl eness or responsibility that it becane reckl ess or
negl i gent .

This | anguage was quoted wth approval in Holland Livestock Ranch v. Lhited
Sates, 655 F.2d 1002, 1006-07 (9th Qr. 1981). Thus, while BLMinitiated
t hese proceedings on the basis of its belief that Allen Baltzor harbored an
intent to deceive, it is clear that BLMs position nowis that even if he
did not actually intend to deceive, his |lack of reasonabl eness and
responsibility in conpleting the Report shoul d be deened to constitute a
know ng or wllful violation.

[2] However, a finding that a violation of a requirenent was know ng
or wllful may be negated by a good faith belief that the requirenent did
not apply in the circunstances of a given case. See generally Cheek v.
Lhited Sates, 498 US 192, 202-03 (1991); Lhited Sates v. Mirdock, 290
US 389 (1933). The issue thus becones the reasonabl eness of Alen
Baltzor' s belief, however honest, that he had actual |y renoved those cattle
previously, and his understanding of the nature of the reporting obligation
i nposed by the AGR

The record shows that Appel lant understood that if it failed to gather
all of the cattle by the last day of the season, it was obliged to report
themwhen they were gathered later, if gathered before the AGQR was due, as
Appel lant did in reporting the renoval of 14 cattle fromthe all otnent on
Novenber 5. (I Tr. 52; Answer at 8.) The BLMcontends that the AGR
requires the use of a separate line for "every day" that a grazier turns

3/ If the &t. 28 entry on the AGIRis corrected to reflect 35 head
instead of 98, 67 head renai ned (133 head on ct. 27, less 35 renoved on
Qt. 28, less 31 gathered on Gct. 29).
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livestock onto, or takes livestock out of, a pasture. Alen Baltzor
testified that he believed that if cattle that had been gathered at the end
of the season |ater escaped into the allotnent and were renoved agai n,

Appel lant was not required to report their renoval on the form (I Tr. 39,
52; Answer at 11, 12.) As we noted above, Judge Ranpton's witten Decision
adopts this construction by holding that Baltzor was not required to report
the nunmber of cattle removed on Novenber 8.

[3] V& agree wth BLMthat the foll ow ng | anguage of the AGR
requires a daily entry for each novenent of cattle onto, or off of, the
allotnent: "Wse a separate line for every day that you either turn
livestock in or take livestock out of an allotnent or pasture.” S nce the
Report is intended to capture actual use during the reporting period, we
cannot sustain the construction urged by Baltzor and adopted by Judge
Ranpton. The AGLIRis designed to establish the anount of forage actually
consuned by all of the permttee s cattle present on the Federal range
during the reporting period, and it is imaterial whether the forage was
consuned by cattle that returned to the allotnent after being renoved.

G ven the stated purpose and objective of the AGR it is incorrect that a
permttee whose cattle have returned to the allotnent after the end of the
grazi ng season but before the AGLR has been filed has no obligation to
report their renoval in the AGR

[4] Ve observe, noreover, that the AGLR provides space in which to
record remarks. Specifically, the Report instructs permttees and | essees
to "[i]nclude other infornation such as death | osses, disease, and
unaut hori zed use by strays.” Athough the parties did not rai se or explore
their understanding of this part of the AGR during the hearing before
Judge Ranpton, it seens clear that it is intended to elicit any infornation
that reasonably bears upon the data and activities el sewhere reported on
the formby the permttee. Alen Baltzor did not include any other
information about the two strays his daughter gathered on Cctober 28 or the
status of any cattle that were still on the allotnent as of the date the
Report was transmtted to BLM

[5] Insoruling, we acknow edge Iimtations on the obligation to
report actual grazing use. Thus, if Baltzor's cattle had trespassed on an
allotnent inwiichit had no grazing rights, Appellant woul d not report
their renoval on an AGRR because by its terns, it is to be used only by
permttees and | essees. Smlarly, if the instructions on the formare
followed to the letter, a trespass on the MBride/ Jackson Al otnent after
Baltzor had cleared the cattle fromthe allotnent and submtted its Report
woul d not appear on the AGR W& therefore hold that until the Report is
submitted, its terns require the permttee or lessee to report the cattle
taken onto, or gathered from the allotnent each day, wthout regard to
whet her they previously have been renoved. V¢ find nothing in the AGR
that states, suggests, or supports Baltzor's interpretation, and
accordingly, to the extent the Decision concluded otherwse, it is nodified
in accordance herewth. Reaching that conclusion does not, however, answer
the central question of whether Baltzor knowngly or willfully filed a
fal se Report.
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[6] Wth regard to the infornation to be reported, the AGR states:
"Your cooperation in providing accurate infornation wll be appreciated. "
(Ex. R1.) Permttees are also required to certify the conpl et eness and
accuracy of their grazing use, as evidenced by signing the Report, and are
further warned of crimnal penalties for "any false, fictitious, or
fraudul ent statenents or representations.” V¢ believe that these
instructions or requirenents constitute nore than adequate notice that a
permttee is required to take appropriate steps to ensure that the data
reported are accurate and conpl ete, and that BLMdeens the infornation to
be inportant to the conduct of its official duties. The quality of the
information submtted obviously depends upon a reasonably reliabl e net hod
of accounting for grazing use.

Athough Baltzor testified that it had previously searched the
allotnent for cattle, the practice was to count the cattle in the gate of
the hone ranch. As discussed above, had 98 cattle been renoved on Crt ober
28 and 31 cattle been renoved on Gctober 29 as Baltzor stated on its AGR
only 4 woul d have remained on the allotnent. It is undisputed, however,
that at nost only 35 cattle were renoved on ctober 28, |eaving 53
additional cattle on the allotnent after the end of the season, as BLM
points out. (SCRat 3, n2.) Alen Baltzor's testinony was that he nust
have misunderstood the tally provided by his daughter, that she nust have
provided the correct figure, and that he sinply nade a mstake, perhaps due
to the lateness of the hour and the distraction of playing wth his
grandson. (Il Tr. 485-86.)

Alen Baltzor also testified, however, that his wfe maintains a hard-
covered notebook with |ined paper to "keep a record of the turn-out and
gather during the summer.” (11 Tr. 498-99.) Alen Baltzor stated that he
is responsible for providing the dates and nunbers of cattle noved on or
off the allotnent. (Il Tr. 501.) A though the hearing was hel d al nost a
year after the events at issue and it appeared that Ms. Baltzor continued
tonmaintainthe log, (Il Tr. 500), he suggested that it nay not contain the
information pertinent to the end of Qctober 1992, and further suggested
that he may not have told her or may have witten the nunbers on a pi ece of
paper at his desk. (Il Tr. 500.) Ve note, however, that Allen Baltzor's
testinony falls short of an affirmative statenent that such was the case.
Moreover, he testified that he had prepared his AGR fromthe log entries,
at least in part, (Il Tr. 501-02), which arguably casts doubt on his
testinony that he did not "renenber whether the | og woul d record the | ast
two or three entries or not." (Il Tr. 502.)

Baltzor did not offer this log into evidence or nake it avail abl e
during the settlenent neetings wth BLMin Decenber 1992, despite the
invitation to present all the evidence and infornati on bearing on the
trespass charge, which, it is argued, justifies an inference that the
information it contained was not favorable to him See Glbert v. Qosco,
Inc., 989 F.2d 399, 406 (10th dr. 1993); Evans v. Robbins, 897 F.2d 966,
970 (8th dr. 1990); see al so Qunberland Reclamation G. v. Secretary,
Departnent of the Interior, 925 F. 2d 164, 168 (6th Ar. 1991) (adopti ng
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this Board's viewthat an operator's failure to produce evi dence of
tonnages of other mnerals sold to support its claimthat the renoval of
coal did not exceed 16-2/3 percent "speaks vol unes").

Lastly, by Baltzor's own account, 53-67 cattle renai ned on the
all ot nent between ctober 29 and Novenber 5. The AGIR was not transmtted
to BLMuntil Novenber 10, 1992.

V¢ acknow edge the lingering questions of whether those cattle were
found and renoved, and if so, whether any were found on or before the date
Baltzor mailed the AGIR such that this infornation i ndeed shoul d have been
included therein. V& observe, however, that the status of these cattle was
not the rationale articulated by BLMto support its decision, in either the
Proposed Decision or at the hearing, (Il Tr. 282-83), and thus this issue
was not devel oped during the hearing. A the hearing, the Area Manager
testified that the foll ow ng discrepancies forned the basis of his
deci sion: whether Allen Baltzor was on the all otnent on Novenber 4, 1992,
whet her the pair gathered by Sapl es was reported on the AGR whether 14
head were gat hered on Novenber 5 when Allen Baltzor said he had gat hered
none, and whet her cattle gathered on Novenber 8 were reported in the AGR

Gven the factual issues as they were enunerated at the hearing and
Appel lant's and Allen Baltzor's admssions that mstakes were nade, it is
not at all clear that an adverse inference is appropriate in the
ci rcunstances of this case.

In ruling fromthe bench, Judge Ranpton found no intent to decei ve,
and in his witten Decision, characterizes the reporting error as a
"mstake [that] was not wllful or knowng." (Decision at 3.)
Nevert hel ess, we agree wth BLMthat proof of an actual intent to decei ve
is not required to sustain a finding of wllful ness and concl ude t hat
al t hough Judge Ranpton reached the correct result, he based his finding of
nonw | | ful ness on an incorrect |egal standard.

The US Suprene Gourt has held that in civil and crimnal cases,
evi dence of know edge that a violation is occurring or a reckl ess disregard
for whether a violation is occurring is essential to a finding of
wllfulness in the coomssion of that violation. See Trans Wrld Arlines,
Inc. v. Thurston, 469 US 111, 126-27 (1985). Inits opinion, the Gourt
cited its earlier decisionin Lhited Sates v. Illinois Gentral Railroad
@., 303 US 239 (1938), which considered whether the carrier know ngly
and wllfully 4/ confined cattle in a car for an extended period. In that
case, the railroad s yardnaster negligently failed to notify the enpl oyee
who was responsi bl e for unl oadi ng, and because he failed to do so, the
cattle were continuously confined in the car for 37 hours. In determning
that the railroad had "knowngly and wllfully" failed to conply wth the
appl i cabl e statute, the Gourt stat ed:

4/ The BLMcorrectly notes that 43 CF. R 8§ 4140.1(b)(8) (1992) requires a
statenent nade knowngly or willfully. (SRat 9.)
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Mere om ssion wth know edge of the facts is not enough.
The penalty nay not be recovered unl ess the carrier is shown
"Wllfully" to have failed. |In statutes denouncing of f enses
involving turpitude, "wllfully" is generally used to nean wth
evil purpose, crimnal intent or the like. But in those
denounci ng acts not in thensel ves wong, the word is often used
w thout any such inplication. Qur opinionin lhited Sates v.
Miurdock, 290 US 389, 394 [(1933)], shows that it often denotes
that which is "intentional, or know ng, or voluntary, as
di stingui shed fromaccidental ,"” and that it is enpl oyed to
characteri ze "conduct narked by carel ess di sregard whet her or not
one has the right to so act.” The significance of the word
"Wllfully" * * * was carefully considered * * * in &. Louis &
SFR . v. lhited Sates, 169 Fed. 69[, 71 (8th dr. 1909)]:
"WIITfully" neans sonethi ng not expressed by "know ngly," el se
bot h woul d not be used conjunctively. . . . But it does not nean
wthintent toinjure the cattle or to inflict |oss upon their
ower * * * [We are persuaded that [wllfully] neans purposel y
or obstinately and is designed to describe the attitude of a
carrier, who, having a free wll or choice, either intentionally
disregards the statute or is plainly indifferent toits
requi renents.”

1d. at 242-43,

G oss negligence al so may support a finding that conduct is wllful.
For exanple, in ODanmond R ng Ranch, Inc. v. Mrton, 531 F. 2d 1397, 1405
(10th dr. 1976), the Gourt concluded that a rancher's failure to properly
instruct a contractor conducting aerial spraying as to the areas of land to
be sprayed was negligence "so gross as to be tantanount to wllful ness."
The Gourt considered the neaning of wllful ness and "reject[ed] the
citations of crimnal cases because we are here concerned wth the civil
proceeding and the civil sanction. Thus, neither preneditation nor
specific intent to violate the lawis essential." Id.

[7] An accurate tally of cattle turned onto, and renoved from an
allotnent is necessary not only to assure the accuracy of an AGIR but to
assure that all of the cattle are renoved at the end of the season, and in
appropriate circunstances, the failure to report accurate infornation at
the cl ose of the season may be sufficient to establish a violation of 43
CFR 84140.1(b)(1)(8) (1992). It may be that Baltzor shoul d reexam ne
its practice in collecting and recording required i nfornation to ensure
greater accuracy and reliability, but we are not persuaded that this is a
case in which the permttee s behavi or denonstrates reckl essness, gross
negligence or indifference to the reporting obligation, in |arge neasure
because BLMs actions in this natter are not above question, as the
concurring opinion points out. Ve therefore find that Baltzor's conduct is
not sufficient to establish a violation under Lhited States v. Illinois
Gentral Railroad ., supra. nh the other hand, we acknow edge that the
infornation was false when it was submtted, and thus as a technical
nmatter, the Report filed was false to the extent of the incorrect
i nf ornation.
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V¢ therefore do not hold that providing fal se i nfornati on nay never
properly support the charge of filing a false Report, only that in this
case, it was not shown that the permttee knowngly or willfully filed a
fal se Report. 5/

Baltzor's mstakes admttedly resulted in the conceal nent of a first-
tine trespass of short duration involving a |large nunber of cattle, which
seenmingly nust al so include the 53-67 cattle for which no infornati on was
submtted. A though graziers have been filing AGR s for at |east 30 years
6/ on forns that carry a warning that fal se statenents are subject to
crimnal penalties, and BLMs regul ati ons have specifical |y prohibited
knowngly or wllfully filing a fal se Report since 1982, 7/ we found no
prior Departnental decision involving a charge of flllng a false AQR and
neither party has cited such a case.

[8] Wat the decisions do show however, is that reductions simlar
to the 21 percent reduction for 2 years sought by BLMin this case have
been deened appropriate in cases involving wllful and repeated trespasses,
but not for a first-tine, nonwllful, 10-AMtrespass. 8 See H don
Bri nkerhof f, supra; John E Vdlton, 8 I BLA 237, 239 (1972); see also BLMv.
Bur ghar dt Cb 138 | BLA 365, 370 (1997) (15- per cent reducti on for 3 years);
Glvin C Johnson, 35 I BLA 306 (1978) (10 percent for 3 years); Gesar and
Robert Sard, 26 IBLA 29 (1976) (10 percent for 3 years).

5/ This Board does not take the submssion of fal se statenents lightly,
and we have rai sed the i ssue oursel ves where a deceptive intent becones
clear. See Funk Exploration, 73 IBLA 111, 114 (1983); Lee S B elski, 39

| BLA 211, 228, 86 Interior Dec. 80, 89 (1979) Char | es Sewart, 26 TBLA
160, 163 n. 3 (1976) In each of these cases, however, a deceptive intent
was nore apparent and the econom c consequences far nore significant than
inthe instant appeal. In Funk, the appellant falsely stated that there
was a wel | capabl e of production that woul d have extended a | ease t hat

woul d ot herw se have termnated. In B elski, the fal se statenent was
intended to result in the issuance of a valuable oil and gas lease to a
party other than the one who was entitled toit. In Sewart, the fal se
statenents enabled an ineligible party to retain grazing privil eges that
coul d have been enj oyed by ot hers.

6/ See BLMMinual 4412, Illustration 10, Form4412-8 (July, 1967)

71 See 43 CF.R 88 4100.0-5 and 4140.1 (1982). The phrase "certified
actual use report" in 43 CF. R 88 4100.0-5 and 4140.1 (1982) was nodifi ed
to "actual use report" in43 CF. R 88 4100.0-5 and 4140.1 (1985).

8/ The Area Manager's Decision did not state whether the reduction was
inposed as the penalty for the trespass, for flllng a false Report, or
both. Watever may have been the Area Manager's actual intention at the
tine he issued the Decision, it is clear that on appeal, BLMnai ntai ns that
the 21-percent reduction is an appropriate penalty for the charge of filing
a false Report. A though there are no Departnental precedents specifically
pertaining to the filing of a fal se Report, the anal yses and reasoni ng of
trespass cases involving penalties are equal |y applicabl e here.
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The Brinkerhoff test provides that a "severe reduction" in grazing
privileges (1.e., a permanent |oss of privileges or a tenporary | oss of
significant privileges for a period of years) wll be inposed i n cases
involving the followng el enents: "(1) the trespasses were both w | ful
and repeated; (2) they involved fairly |arge nunbers of aninals; (3) they
occurred over a fairly long period of tine; and (4) they often invol ved a
failure to take pronpt renedial action upon notification of the trespass.”

Hdon Brinkerhoff, supra, at 337, 83 Interior Dec. at 190. In BLMv.
Burghardt ., 138 IBLA 365, 372 (1997), we stated that the objective of
imposing a sanction is to reforma permttee' s grazing practices, and that
agrazier's repetition of a trespass can establish that | esser sanctions
were insufficient to reformhis behavior. Ve inposed a suspension in
Burghardt, supra, at 374, because the prior threat of such a suspensi on
"clearly was not sufficient to persuade Burghardt to nake a diligent effort
to keep its cattle fromunaut hori zed grazing on public |ands."

The foregoi ng precedents | ead us to concl ude that although incorrect
information was provi ded, the circunstances of this case do not warrant a
reversal of Judge Ranpton's decision. V& are confident that this result
Wl encourage Baltzor to reformits conduct and in appropriate
ci rcunstances nay establish the predicate for a suspension or crimnal
prosecution, should a violation occur in the future. See Burghardt, supra,
at 374; Rogue Excursions WUhlimted, Inc., supra.

The BLM has rai sed nunerous ot her argunents concerning the propriety
of other findings contained in Judge Ranpton's witten Decision and
Respondent has presented nunerous argunents in response. In view of the
disposition of this matter, it is not necessary to address them

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirnmed wth respect to the finding that the trespass was
not willful and the conclusion that a penalty is not justified, Hnding No.
23 is nodified to conformto the ruling fromthe bench and the opi ni on
herein; and the finding that Baltzor did not knowngly or wllfully nake a
false statenent or representation inits AGRwthin the neani ng of 43
CFR 8 4140.1(b)(8) (1992) is affirned.

T Britt Price
Admini strative Judge
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CEPUTY CH B ADM N STRATI VE JUDEE HARR' S GONALRR NG SEPARATHLY:

| concur separately to express ny reservations about the Bureau of
Land Managenent's (BLMsS) actions in this case.

After listening to 2 days of testinony in this case, Admnistrative
Law Judge John R Ranpton, Jr., took, for him the unprecedented step of
orally ruling fromthe bench. He stated: "l guess the inportant thing is
that what | want to do is get this settled once and for all, and | don't
see any point in fooling around several nonths wth briefs." (Tr. 526.)
In doing so, he ruled "there was no proven intent [on behal f of Baltzor
Gattle Cbrrpany (Baltzor)] to trespass, and that the trespass is

nonw | | ful . ld. Regarding the Annual Gazing Wse Report (AGR, he held
that while there were errors, "I don't find any evi dence of wi 1 ful ness
justifying any sanctions. Id. He directed counsel for Baltzor to pr epar e

a proposed Deci si on, whi ch he adopted and i ssued on Decenber 22, 1993.

In his Notice of Proposed Decision, dated March 15, 1993, the Qwhee
Resource Area Manager, BLM stated that BLMhad observed 81 cattle
bel onging to Baltzor on the MBride/ Jackson al | ot nent on Novenber 5, 1992,
and that Baltzor's authorization to graze livestock on that allotnent ended
on ctober 31, 1992, 1/ The Area Manager found that the cattle had been on
the public l'and from Novenber 5 through 8, 1992; that Baltzor was liable
for awllful trespass of 20 aninal unit nont hs (AMSs); and that the val ue
of the forage consuned was $370, which, wth reasonabl e admnistrative
expenses for BLM required Baltzor to pay BLMa total of $653.13. 2/ He
also found: "[Alfter interviews with you and others conducted by Bureau of
Land Managenent (BLN) personnel associated wth this trespass, | have
concl uded that you knowngly or willfully submtted a fal se statenent in
your actual use report.” (Notice of Proposed Decision at 2.) The Area
Manager, however, provi ded no expl anati on of what he considered to be the
"false statenent” in the AGR He proposed, as puni shnent, a 21- percent
reduction of Baltzor's active preference on the allotnent for a period of 2
years. He established a period of tine in which Baltzor could protest his
Proposed Decision, failing in which, it would becone final and subject to

appeal .

1/ The case file copy of the Proposed Notice of Decision forwarded to
Judge Ranpton by BLMas part of the official case file is dated Mar. 15,
1993, wth a copy of a certified nail return recei pt card show ng recei pt
by Bal tzor on M. 27, 1993. A the hearing, BLMintroduced a copy of the
Proposed Notice of Decision as exhibit R18. That copy bears the date of
Mar. 4, 1993. The BLMhad no expl anation for the discrepancy in the dates.
2/ A the conmencenent of the hearing, counsel for BLMacknow edged t hat
BLM had mistakenly cal cul ated the nunber of ALMs and that the nunber

shoul d have been 10, rather than 20, resulting in a total anount ow ng of
$468. 13.
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Baltzor did not protest the Proposed Decision. It filed a tinely
appeal , and the case proceeded bef ore Judge Ranpt on.

In his Decision, Judge Ranpton cal cul ated that the val ue of the forage
consuned for a nonw I | ful trespass of 10 AUMs was $92. 50 and assessed t hat
fee against Baltzor. n appeal, BLMdoes not chal |l enge that ruling.
Instead, its focus is on the Judge's conclusion that "the nmistakes nade on
the actual use report were not knowng or wllful." (Decision at 7.)

n appeal , BLMcharges t hat

[t]he circunstances surrounding the conpletion and filing of the
Actual Use Report do not objectively conport wth the notion that
Baltzor acted in good faith or through innocent mstake, but
rather reflect conduct [so] |acking in reasonabl eness or
responsibility that it is reckless or negligent and constitutes
wllful or know ng acts by Baltzor under the regul ati ons.

(Satenent of Reasons at 3.)

The regul ation in question is 43 CF. R 8§ 4140.1(b)(8) (1992), which
subj ects persons to civil and crimnal penalties for "[k]now ngly or
wllfully making a fal se statenent or representation in * * * actual use
reports and/ or anendnents thereto."

The chronol ogy of events in this case shows that during the | ast week
of ctober 1992, Baltzor began to gather its cattle fromthe MBride/
Jackson allotnent. Alen Baltzor testified that when the gather began, he
did not know how nany cattle were on the allotnent and that "[w hen you go
ride you go to gather what cattle you can find." (Tr. 512.) Wthin the
MBri de/ Jackson al lotnent are two fenced all otnents contai ning private | and
owned by Baltzor, designated as allotnents 0607 and (638. (Ex. R3.)
Gathered cattle were herded into allotnent 0607. (Tr. 355.) O Qctober
27, 1992, Alen Baltzor and his daughter, Kathleen Wsocki, gathered cattle
and noved themonto all otnent 0607. (Tr. 452-54.) n Cctober 28, 1992,
Kat hl een Wsocki and an el derly Baltzor nei ghbor, Ruby Sapl es, gathered
cattle and placed themon allotnent 0607. (Tr. 360, 439-40, 456.) n
Qctober 29, 1992, Alen Baltzor took cattle off the MBride/ Jackson
allotnment and placed themon allotnent 0607. No gathering activities took
pl ace on the MBride/ Jackson al | ot nent on Gctober 30 or 31, 1992.

Oh Novenber 1 and 2, 1992, Allen Baltzor searched areas of the
MBri de/ Jackson al lotnent for any stray cattle. (Tr. 366, 489-90.) He did
not find any. (Tr. 368.) O Novenber 4, 1992, Alen Baltzor and Sapl es
visited the MBride/Jackson allotnent. (Tr. 370, 441, 491.) They
separated to ook for strays. (Tr. 443.) Saples found a cow and a cal f
and placed themon Baltzor's private land. (Tr. 444.) It was snow ng
heavily and they returned hone. (Tr. 371-73, 443.)
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h Novenber 5, 1992, Alen Baltzor returned to the MBride/ Jackson
al | ot nrent because he knewthat "if you ve got a stormthe cattle wll
bunch. [If there's any outside they wll drift towards where there isn't
any snow" (Tr. 492-93.) He searched such an area and | ocated 14 cattl e,
whi ch he herded onto allotnent 0607. 1d. He left the MBride/ Jackson
allotnent at approximately 1 p.m on that day.

O the sane day, in the late afternoon two BLM enpl oyees observed 81

head of cattle wthin the MBride/ Jackson al | ot nent near the Wstgate area.
(Tr. 63-64, 71.) The area in which the cattle were | ocated was
approximately 1 to 2 mles southwest of the southwestern boundary of
allotment 0607. (Tr. 62; Ex. R3.) The enpl oyees identified a Baltzor
brand on one cow and assuned, based on ot her considerations, that the
cattle belonged to Baltzor. (Tr. 71-72, 140.) The enpl oyees did not drive
to the Baltzor ranch, a distance of about a mle, totell the Baltzors that
they had discovered the cattle. (Tr. 105.) "It was late. V& decided we
woul d go back and handle it through a phone call." (Tr. 106, see Tr. 153.)
Nei t her enpl oyee cal l ed the Baltzors on Thursday, Novenber 5, 1992. (Tr.
106, 153.)

The BLM enpl oyee who took responsibility for notifying the Baltzors of
the cattle on the allotnent testified:

Now, when you conpl eted that, you just testified about
you woul d call themthe next norning. DOd you call themthe next
nor ni ng [ Novenber 6] ?

A | attenpted to call the first thing in the norning
before | started the cattle count.

Q MNow you have been working directly wth Alen and
Mirginia Baltzor, who are the owners of Baltzor Gattle Gonpany to
the 13 years you ve worked wth the Owhee Resource Area, haven't

you?
A Yes.
Q And you would call themfriends, woul dn't you?
A | get along with them yes.
Q You know in working wth them that they have had, at

| east during 1992 an answering nachine; isn't that correct?
A Yes, sir.

Q And did you | eave a nessage on their answering nmachi ne
on Novenber 6th?

A N
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Q And so what did you do? DOd you call and then--and not
| eave a nessage? You said you called and they' ve got an
answer i ng nachi ne, |'m conf used?

A That's ny problem | don't like to talk to answering
nachines. And, no, | did not |eave a nessage on the answering
nachi ne.

(Tr. 154-55.)

The BLM enpl oyee call ed the Baltzors two or three tines on Novenber 6.
After the first call, when he listened to the Baltzors' nessage, he hung
up when the answering nachine cane on. (Tr. 156.) Novenber 7 and 8 were a
Saturday and a Sunday, and the enpl oyee testified that he nade no calls to

the Baltzors on those days. 3/

O Novenber 7, 1992, Allen Baltzor went to the MBride/ Jackson
al l ot nent passing through the area where the BLMenpl oyees saw cattl e on
Novenber 5, 1992. (Tr. 496.) He testified that he did not see any cattle
on the allotnent, but he did see themon allotnent 0607. 1d. Oh Novenber
8, 1992, he went to the MBride/Jackson all otnent traveling the sane route
that he had on Novenber 7 and saw "cattle all over there.” 1d. He
recogni zed the cattle as his and he "started up the Wstgate to see where
they had cone fromand why they were there. And that's when | found the
gate [to allotnment 0607] down, and | shut the gate and started the cows
hone.” (Tr. 497.)

h Monday, Novenber 9, the BLMenpl oyee cal |l ed the Baltzors two or
three tines but left no nessage. (Tr. 173.) A so, on that sane day, he
and anot her BLM enpl oyee drove to the sane area of the MBride/ Jackson
allotnent where cattle had been di scovered on Novenber 5, but they did not
find any cattle. (Tr. 176.) They then drove past the Baltzor ranch,
wthin 100 yards of the Baltzors' house, and identified on the Baltzors'
property the sane cattle previously observed on Novenber 5 on the MBride/
Jackson allotnent. (Tr. 177-78.) The BLMenpl oyees did not stop at the
Baltzors' house at that tine and di scuss the matter because "[we felt that
the probl emhad been taken care of, he'd gotten the cattle hone. And we
were going to go hone and review al | the infornati on we had and be in
contact wth Allen.” (Tr. 179.)

O Tuesday, Novenber 10 the BLMenpl oyee cal l ed the Bal tzors several
tines but did not |eave a nessage. h the sane date, BLMprepared a
Trespass Notice for Baltzor notifying it that it had violated the | aw by
allowng cattle to graze in the MBride/ Jackson al lotnent. (Ex. R9.)
A'so on

3/ Qounsel for Baltzor asked the wtness whether he ever called permttees
fromhi s home on weekends. He responded: "Qcasionally | do." (Tr. 172.)
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that date, Allen Baltzor prepared the AGR for the MBride/ Jackson
allotnent. He did not report those cattle taken off the allotnent on
Novenber 8 on the AGQR because he believed that they had just escaped from
the private allotnent, and he had i rmedi ately renoved them "I did not
think that it was invol ved wth our regul ar operation; that they had j ust
gotten out of the field and | did not honestly feel that they shoul d be on
the Actual Wse Report." (Tr. 39.) 4/

The BLM enpl oyee cal | ed Bal tzor again on Novenber 11, but left no
nessage. HFHnally, on Novenber 12 he | eft a nessage on the Baltzors'
answering nachine. n the norning of Novenber 13, 1992, A len Baltzor
returned the call. A"Confirmation/Report of Tel ephone Gonversation,”
introduced as an exhibit at the hearing, (Ex. R11), prepared by the BLM
enpl oyee st at es:

Alen responded to the nessage | left on his answer nachi ne
on 11/ 12/92 about unaut horized |ivestock in the Véstgate area of
the MBri de-Jackson al | ot nent .

A'len was concerned because we were issuing a trespass
notice. He was upset because | had not taken tine to drive [the]
one mle distance fromwhere the |ivestock were to his house to
informhim He also stated that soneone had opened his private
gate and the cattle got out.

The BLMrecei ved the AGIR on Novenber 13, 1992. (n the sane day, it
prepared a Gazing Trespass Report, (Ex. R 8), which included the statenent
that "[i]t appears cattle were gathered fromthe najority of the MBride/
Jackson Allotnent and noved to this corner of the allotnent prior to 11/5.

Alotnent was closed to grazi ng beyond 10/ 31/92."

n Decenbber 4, 1992, Alen Baltzor and his wfe, Mrginia, net wth
BLM personnel regarding the alleged trespass. At that tine, BLMdeterm ned
that there were di screpanci es between Allen Baltzor's recol | ection
regarding his gathering of cattle fromthe MBride/ Jackson al | ot nent and
the AQR e of the identified discrepancies was the fact that Alen
Baltzor told BLMthat he had been on the all otnent on Novenber 5, but he
did not nention renoving any cattle. A BLMenpl oyee testified: "Vé told
hi mwe had sone di screpancy wth what he told us versus what we had
observed on his Actual UWse Report, and we brought that specific point up,
the 14 head on Novenber 5th. And then Allen indicated that that was
correct, and he had apparently forgotten about that." (Tr. 89.) Another
BLM enpl oyee admitted that A len Baltzor was bei ng honest in reporting on
the AGR

4/ In explaining wiy he listed on the AGR the 14 cattl e renoved from
MBride/ Jackson al lotnent on Nov. 5, Alen Baltzor stated: "Because |
found themout there, and | knew they were out there during the season
because they had never been put in the field. They were out behind a
field, a place where | knewthey hadn't been in there.” (Tr. 52.)
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the renoval of 14 cattle on Novenber 5, an action that may have subjected
Baltzor to a charge of unauthorized use. (Tr. 160-61.)

The Area Manager summari zed at the hearing the infornation that
resulted in his determnation that Baltzor had wllfully or know ngly
provided a fal se statenent in the AGR as foll ows:

kay. W, again, wth the Actual Use Report the
inconsistencies in terns of what was reported on the Actual Use
Report versus what other statenents have been nade about what
went oninthe allotnent, especially the statenents by the
Baltzors that at one point in tine that they weren't on the
allotnment on Novenber 4th, and then that they were on the
allotnent, and that | think Ruby Saples' statenents indicated
that they had gathered a pair off of there. The Actual Wse
Report doesn't indicate any.

O the 5th of Novenber statenents fromM. Baltzor indicated
that he was on the allotnent, | believe, in the Gal Mne Basin
area, that he got to a high point inthe allotnent and gl assed
the whol e al lotnent and saw no cattle. But that the Actual Use
Report indicates that 14 cattle were gathered on that day. And
again, that Allen had gathered allotnent -- or had gat hered
cattle fromthe allotnent on the 8th of Novenber and that no
record of that is provided in the Actual Use Report. [5/]

5/ Thus, the Area Manager identified three problens relating to the AGR
Frst, heindicated a problemwth Baltzor's statenents regarding
activities on the MBride/Jackson al lotnent on Nov. 4 and the fact that the
record showed a pair had been gathered that day and not reported on the
AGR Alen Baltzor explained that he did not include an entry on the AGR
for Nov. 4, 1992, because Saples did not nention to himthat she gat hered
apar. (Tr. 492, 504-05.) That fact was confirnmed by Staples. (Tr.
444.) If, in fact, the Area Manager were concerned wth Allen Baltzor's
failure to report on the AGR a pair gathered on Nov. 4, 1992, he nerely
coul d have requested the filing of an anended AGIR rather than charge
Baltzor wth submtting a fal se statenent. Second, the Area Manager cited
the fact that Allen Baltzor told BLMthat he was not on the all otnent on
Nov. 5, 1992, but that the AGRIlisted 14 cattle as renoved on that date.
The fact that Allen Baltzor may have initially forgotten that he was on the
MBri de/ Jackson al l ot nent on Nov. 5, 1992, does not support BLMs
contention that Baltzor nade a fal se statenent on the AGIR because Al en
Baltzor correctly reported on the AGR that 14 cattle were renoved on that
day. Third, the Area Manager nentioned the failure of Baltzor to report
the cattle renoved on Nov. 8. However, the record shows that, at the tine
Alen Baltzor filed the AGR he was operating under the reasonabl e bel i ef
that it was not necessary to report those cattle. The only rationale to
support the Area Manager's determnation that Baltzor wllfully or
know ngly submitted a fal se statenent on the AGR was that devi sed by
counsel for BLMsubsequent to the hearing and not relied on by the Area
Manager .
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(Tr. 282-83.) None of these circunstances was identified in the Proposed
Notice of Decision as a basis for the charge that Baltzor wllfully or
know ngly nade a fal se statenent on the AGIR 6/

Alen and Mrginia Baltzor again net wth BLM personnel on Decenber 7,
1992. Regarding that neeting, Allen Baltzor testified that

we had call ed specifically to neet wth themfor certain
docunents to see the |ivestock count and the phot ographs t hat
they had taken. And when we arrived M. Reiners told us that
there was no file at all in his office of any of our stuff. He
could find nothing. So we receive[d] nothing on that day.

(Tr. 511.) A BLMnenorandumto the file concerning that neeting, prepared
by WIliamA Reiners, BLMsupervisory range conservationist, states:

h Monday, 12/7/92 Allen and Mrginia Baltzor cane into the BLM
office tovisit wth Pat Kane and ne. They wanted to see the
trespass report Jones Anundson had witten up and they wanted to

see the pictures in the trespass file. | told themJay Carl son
[the Area Manager] had the file wth him that Jay was gone to
Phoeni x Arizona and he often took stuff hone wth him | also

said both Pat & | looked for the file this norning and were
unabl e to locate it.

(Ex. R15.)

6/ Qher discrepancies identified by BLMenpl oyees at the hearing, but not
nentioned by the Area Manager as a basis for his determnation to charge
Baltzor wth wilfully or know ngly submtting a fal se statenent on the
AGR included the fact that in a Dec. 18, 1992, statenent to BLM Kathl een
Wsocki estinmated the nunber of cattle renoved on Cct. 27, 1992, to be
70-85, while Allen Baltzor listed 57 head on the AGR for that day. (Tr.
234.) Regarding her estimate, Wsocki testified that "[i]t was not an
actual count. | was not concerned wth that, and as | stated, | did not do
the counting. This is a very rough and approxi nate count on ny behal f.

And as this statenent was taken six weeks or better after the actual event,
this was the best of ny recollection.” (Tr. 459-60.) A so, there was a

di fference between the nunber Allen Baltzor reported on the AGR and what
he told BLMwas renoved on Cct. 28, 1992. "Q And, so what you' re saying
is that during the [Decenber 4] neeting you are contending that Allen said
sonething different? A That's correct.” (Tr. 118-19.) The BLMal so
identified as a problemthe fact that Allen Baltzor stated at the Dec. 4,
1992, neeting that he had not been on the MBride/ Jackson al | ot nent on QCrt.
29, 1992, but that the AGIR stated that 31 cattle had been renoved on t hat
day. Wen a BLMenpl oyee was questi oned on whet her that di screpancy was
brought to Allen Baltzor's attention at the neeting, he stated: "I don't
bel i eve we brought that specifically up. Ve just told himthat we had sone
problens wth the actual use versus what he had told us * * *." (Tr. 86.)
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Thereafter, Baltzor nade a Freedomof Infornation Act request seeking
docunents fromthe BLMArea dfice relating to the trespass. (Tr. 298.)
Part of the naterial s requested were provided and sone were not. 1d.
Bal t zor appeal ed that determnation to BLMin Vashington, D C, and further
docunentation was provi ded to Baltzor a coupl e of weeks prior to the
hearing. (Tr. 319.) e docunent that BLMhad been w t hhol di ng and
provided to Baltzor shortly before the hearing was a copy of the AGR
submtted to BLMby Allen Baltzor. (Tr. 320.)

The issue presented by BLMs appeal is whether A len Baltzor know ngly
or wllfully made a fal se statenent on the AGIR Judge Ranpton concl uded
that he did not. The record in this case clearly supports that concl usion.

| find that the record shows that BLMdid not act in good faithinits
dealings wth Baltzor inthis case. The BLMs delay in notifying Baltzor
of the cattle discovered on the MBride/ Jackson al | ot nent is inexcusabl e.
At the latest, BLMshoul d have | eft a nessage on the Baltzors' answering
nachi ne on the norning of Novenber 6 regarding the trespassing cattle. The
fact that the BLMenpl oyee responsible for notifying Baltzor did not |ike
to talk to answering nachines is not a defense for his failure to do so.
If BLMhad inmedi ately notified Baltzor, the record indicates that Baltzor
woul d have renoved the cattle wthout delay. By failing to notify Baltzor,
BLMal loned Al en Baltzor to proceed under the apparently mstaken bel i ef
that, when he found his cattle on the MBride/ Jackson al | ot nent on Noveniber
8, they had just escaped through an open gate on his private all ot nent.
The BLMstill did not bother to informBaltzor of the situation when two
enpl oyees were 100 yards fromthe Baltzors' hone on Novenber 9. Yet, BLM
faults Allen Baltzor for not including the cattle gathered on Novenber 8 on
the AGR he prepared on Novenber 10, at a tine when he honestly believed
the cattle had just escaped fromhis private allotnent, and he had no
reason to believe otherwse. Hs explanation that he did not include those
aninal s on the AGLR because he did not regard it as necessary is entirely
bel i evabl e.

Mbreover, to the extent BLMs action was based on any theory regardi ng
an intent to deceive on the part of Baltzor, it nust fail. Qe need only
look to Allen Baltzor's disclosure on the AGR that 14 cattle were renoved
fromthe MBride/ Jackson al | otnent on Novenber 5 to realize that he was
revealing a fact that coul d have subjected Baltzor to a cl ai mof
unaut hori zed use of the public lands. Mreover, | find that Baltzor
neither intentionally disregarded the requirenent to file a correct AGR
nor was plainly indifferent toit.

What this record shows is a livestock operator, who admtted y nade
sone mistakes in recordkeepi ng, who was not fairly dealt wth by BLM
personnel . Those BLM personnel appear to have been nore interested in
pursui ng sone sort of action against a |ivestock operator wth no prior
violations of BLMgrazing privileges, than wth assisting that operator.
Uhder the circunstances of this case, BLMs actions shoul d not be rewarded
by a finding that Allen Baltzor knowngly or wllfully nade fal se
statenents on the AGR
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Judge Ranpton's conclusions in this case were expressly based on his
finding that "[t]he reputation of Allen and Mrginia Baltzor for truth,
honesty and veracity was good,"” and that they were credible. (Decision at
6.) Athough this Board has de novo reviewauthority, we do, in certain
ci rcunst ances, accord deference to an Administrative Law Judge' s fi ndi ngs
based on the credibility of wtnesses. hited Sates v. Hggins, 134 IBLA
307, 316 (1996). This is a proper case in which to do so.

For the reasons stated above, | concur wth Judge Price's opinion in
this case.

Bruce R Harris
Deputy Chief Administrative Judge
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